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material) or may tend to prove or dis-
prove a matter in issue (i.e., relevant)
related to the merits of the pending ac-
tion. Any request to produce docu-
ments that calls for irrelevant or im-
material information, or that is unrea-
sonable, oppressive, excessive in scope,
unduly burdensome, or repetitive of
previous requests, or that seeks to ob-
tain privileged documents, shall be de-
nied or modified. A request is unrea-
sonable, oppressive, excessive in scope,
or unduly burdensome if, among other
things, it fails to include justifiable
limitations on the time period covered
and the geographic locations to be
searched, the time provided to respond
in the request is inadequate, or the re-
quest calls for copies of documents to
be delivered to the requesting party
and fails to include the requestor’s
written agreement to pay in advance
for the copying, in accordance with
§908.47.

(c) Forms of discovery. Document dis-
covery shall be limited to requests for
production of documents for inspection
and copying. No other form of dis-
covery shall be allowed. Discovery by
use of interrogatories may be per-
mitted. This paragraph shall not be in-
terpreted to require the creation of a
document.

(d) Privileged matter. Privileged docu-
ments shall not be discoverable. Privi-
leges include the attorney-client privi-
lege, work-product privilege, any gov-
ernment’s or government agency’s de-
liberative process privilege and any
other privileges provided by the Con-
stitution, any applicable act of Con-
gress, or the principles of common law.

(e) Time limits. All discovery, includ-
ing all responses to discovery requests,
shall be completed within the time set
by the presiding officer, but in no case
later than ten (10) days prior to the
service deadline for pre-hearing sub-
missions in accordance with §908.54. No
exception to this time limit shall be
permitted, unless the presiding officer
finds on the record that good cause ex-
ists for waiving the requirements of
this paragraph.

§908.47 Request for document dis-
covery from parties.

(a) General rule. Any party may serve
on any other party a request to
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produce for inspection any discoverable
documents that are in the possession,
custody, or control of the party upon
whom the request is served. Copies of
the request shall be served on all other
parties. The request must identify the
documents to be produced either by in-
dividual item or by category and must
describe each item and category with
reasonable particularity. Documents
must be produced as they are kept in
the usual course of business or they
shall be labeled and organized to cor-
respond with the categories in the re-
quest.

(b) Production or copying. The request
shall specify a reasonable time, place
and manner for production and per-
forming any related acts. In lieu of in-
specting the documents, the requesting
party may specify that all or some of
the responsive documents be copied
and the copies delivered to the request-
ing party. If copying of fewer than 250
pages is requested, the party to whom
the request is addressed shall bear the
cost of copying and shipping charges. If
a party requests more than 250 pages of
copying, the requesting party shall pay
for copying and shipping charges.
Copying charges are at the current rate
per page imposed by the Finance Board
at §910.9(g) of this chapter for requests
for documents filed under the Freedom
of Information Act, 5 U.S.C. 552. The
party to whom the request is addressed
may require payment in advance before
producing the documents.

(c) Obligation to update responses. A
party who has responded to a discovery
request is not required to supplement
the response, unless:

(1) The responding party learns that
in some material respect the informa-
tion disclosed is incomplete or incor-
rect, and

(2) The additional or corrective infor-
mation has not otherwise been made
known to the other parties during the
discovery process or in writing.

(d) Motions to strike or limit discovery
requests. (1) Any party that objects to a
discovery request may, within ten (10)
days of being served with such request,
file a motion in accordance with the
provisions of §908.45 requesting the pre-
siding officer order the request be
stricken or otherwise limited. If an ob-
jection is made to only a portion of an
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item or category in a request, the ob-
jection shall specify that portion. Any
objections not made in accordance with
this paragraph and §908.45 are waived.

(2) The party who served the request
that is the subject of a motion to
strike or limit may file a written re-
sponse within five (5) days of service of
the motion. No other party may file a
response.

(e) Privilege. At the time other docu-
ments are produced, all documents
withheld on the grounds of privilege
must be reasonably identified, together
with a statement of the basis for the
assertion of privilege. When similar
documents that are protected by delib-
erative process, attorney work-prod-
uct, or attorney-client privilege are vo-
luminous, these documents may be
identified by category instead of by in-
dividual document. The presiding offi-
cer has discretion to determine when
the identification by category is insuf-
ficient.

(f) Motions to compel production. (1) If
a party withholds any documents as
privileged or fails to comply fully with
a discovery request, the requesting
party may, within (10) ten days of the
assertion of privilege or of the time the
failure to comply becomes known to
the requesting party, file a motion in
accordance with the provisions of
§908.45 for the issuance of a subpoena
compelling production.

(2) The party who asserted the privi-
lege or failed to comply with the re-
quest may, within five (5) days of serv-
ice of a motion for the issuance of a
subpoena compelling production, file a
written response to the motion. No
other party may file a response.

(9) Ruling on motions. After the time
for filing responses to motions pursu-
ant to this section has expired, the pre-
siding officer shall rule promptly on all
such motions. If the presiding officer
determines that a discovery request or
any of its terms calls for irrelevant
material, is unreasonable, oppressive,
excessive in scope, unduly burdensome,
or repetitive of previous requests, or
seeks to obtain privileged documents,
he or she may deny or modify the re-
quest and may issue appropriate pro-
tective orders, upon such conditions as
justice may require. The pendency of a
motion to strike or limit discovery or
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to compel production shall not be a
basis for staying or continuing the pro-
ceeding, unless otherwise ordered by
the presiding officer. Notwithstanding
any other provision in this part, the
presiding officer may not release, or
order a party to produce, documents
withheld on grounds of privilege if the
party has stated to the presiding offi-
cer its intention to file a timely mo-
tion for interlocutory review of the
presiding officer’s order to produce the
documents, until the motion for inter-
locutory review has been decided.

(h) Enforcing discovery subpoenas. If
the presiding officer issues a subpoena
compelling production of documents by
a party, the subpoenaing party may, in
the event of noncompliance and to the
extent authorized by applicable law,
apply to any appropriate United States
district court for an order requiring
compliance with the subpoena. A par-
ty’s right to seek court enforcement of
a subpoena shall not in any manner
limit the sanctions that may be im-
posed by the presiding officer against a
party who fails to produce or induces
another to fail to produce subpoenaed
documents.

§908.48 Document subpoenas to non-
parties.

(@) General rules. (1) Any party may
apply to the presiding officer for the
issuance of a document discovery sub-
poena addressed to any person who is
not a party to the proceeding. The ap-
plication must contain a proposed doc-
ument subpoena and a brief statement
showing the general relevance and rea-
sonableness of the scope of documents
sought. The subpoenaing party shall
specify a reasonable time, place, and
manner for production in response to
the subpoena.

(2) A party shall only apply for a doc-
ument subpoena under this section
within the time period during which
such party could serve a discovery re-
quest under §908.46(e) and in accord-
ance with §908.47. The party requesting
the document subpoena is responsible
for serving it on the subpoenaed person
and for serving copies on all parties.
Document subpoenas may be served in
any State, territory, or possession of



